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(1) The employee’s responsibilities 
and activities are limited solely to ag-
riculture, forestry, retail merchan-
dising, manufacturing, or public utili-
ties operations. 

(2) The savings and loan holding com-
pany maintains a list of all policy-
making positions and reviews this list 
annually. 

(3) The employee’s position does not 
appear on the savings and loan holding 
company’s list of policymaking posi-
tions, and the employee does not, in 
fact, exercise any policymaking func-
tion with the savings and loan holding 
company. 

(4) The employee: 
(i) Is not an institution-affiliated 

party of the savings and loan holding 
company other than by virtue of the 
employment described in paragraph (a) 
of this section. 

(ii) Does not own or control, directly 
or indirectly, the savings and loan 
holding company; and 

(iii) Does not participate, directly or 
indirectly, in the conduct of the affairs 
of the savings and loan holding com-
pany. 

(b) Temporary exemption. (1) Any pro-
hibited person who was an institution 
affiliated party with respect to a sav-
ings and loan holding company, who 
owned or controlled, directly or indi-
rectly a savings and loan holding com-
pany, or who otherwise participated di-
rectly or indirectly in the conduct of 
the affairs of a savings and loan hold-
ing company on October 13, 2006, may 
continue to hold the position with the 
savings and loan holding company. 

(2) This exemption expires on Decem-
ber 31, 2012, unless the savings and loan 
holding company or the person files an 
application seeking a case-by-case ex-
emption for the person under § 238.87 by 
that date. If the savings and loan hold-
ing company or the person files such an 
application, the temporary exemption 
expires on: 

(i) The date of issuance of a Board ap-
proval of the application under 
§ 238.89(a); 

(ii) The expiration of the 20-day pe-
riod for filing a request for hearing 
under § 238.90(a) provided there is no 
timely request for hearing following 
the issuance by the Board of a denial of 
the application under that section; 

(iii) The date that the Board denies a 
timely request for hearing under 
§ 238.90(b) following the issuance of a 
Board denial of the application under 
§ 238.89(b); 

(iv) The date that the Board issues a 
decision under § 238.90(d); or 

(v) The date an applicant withdraws 
the application. 

§ 238.87 Filing procedures. 
(a) Who may file. (1) A savings and 

loan holding company or a person who 
was convicted of a criminal offense de-
scribed in § 238.84 or who has agreed to 
enter into a pre-trial diversion or simi-
lar program in connection with a pros-
ecution for such a criminal offense 
may file an application with the Board 
seeking an exemption from the prohibi-
tions in this subpart. 

(2) A savings and loan holding com-
pany or a person may seek an exemp-
tion only for a designated position (or 
positions) with respect to a named sav-
ings and loan holding company. 

(3) A savings and loan holding com-
pany or a person may not file an appli-
cation less than one year after the lat-
ter of the date of a denial of the same 
exemption under § 238.89(b), § 238.90(a) 
or § 238.90(d). 

(b) Prohibition pending Board action. 
Unless a savings and loan holding com-
pany or a person is exempt under 
§ 238.86(b), the prohibitions in § 238.83 
continue to apply pending Board action 
on the application. 

§ 238.88 Factors for review. 
(a) Board review. (1) In determining 

whether to approve an exemption ap-
plication filed under § 238.87, the Board 
will consider the extent to which the 
position that is the subject of the ap-
plication enables a person to: 

(i) Participate in the major policy-
making functions of the savings and 
loan holding company; or 

(ii) Threaten the safety and sound-
ness of any insured depository institu-
tion that is controlled by the savings 
and loan holding company, the inter-
ests of its depositors, or the public con-
fidence in the insured depository insti-
tution. 

(2) The Board will also consider 
whether the applicant has dem-
onstrated the person’s fitness to hold 
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